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President's Message 


At the annual meeting of the Florida State Bar Association to be held at The 
Tampa Terrace Hotel, Tampa, Florida, on March 6th, 7th and 8th, 1947, President 
Carl Rix of the American Bar Association, Honorable P. E. Boslaugh, President 
of the Nebraska State Bar Association, our own Governor Caldwell and other 
noted speakers will fill out a very strong program. 


The Hillsborough Bar Association is really putting out a great effort to 
make our fortieth annual convention one to be long remembered. Don’t fail to 
arrange your dates to allow for attendance at this great Tampa Convention. 
You will enjoy being in Tampa, Florida, the greatest cigar city in the world. 


A summons to area chairmen on the membership drive, to redouble your 
efforts and meet the goal of 2,000 on January 31, 1947 but as Lewis Tribble, our 
efficient Secretary-Treasurer, states, “if area chairmen continue their good work 
this goal of 2,000 members will be exceeded.” 


The Florida State Bar Association is going forward. 


JAMES BOOTH 
President 


| 


30 FLORIDA LAW JOURNAL 


TENTATIVE PROGRAM 
4TH ANNUAL CONVENTION 
of 
FLORIDA STATE BAR ASSOCIATION 


Tampa Terrace Hotel 
Tampa, Florida 
March 6th, 7th and 8th, 1947 
Thursday, March 6th, 1947— 
Registration—Lobby of the Tampa Terrace Hotel 9 A. M. March 6th, 
and to continue throughout the convention. 
10 A. M.—Board of Governors’ Meeting. 
2 P. M.—Conference of Bar Delegates 
Palm Room, Tampa Terrace Hotel 
7 P.M. till—Dancing 
Palm Room, no cover charge 


Junior Bar Section 
6 P. M. to 9 P. M.—Dinner of Board of Directors and Committee Chair- 
men, followed by Board Meeting and preliminary reports. 
Friday, March 7th, 1947— 
9:30 A. M.—Convention called to order with James Booth, President 
presiding. 
Tampa Terrace Hotel, Palm Room. 
Invocation 
Address of welecome—Arthur Gibbons, President Tampa and Hills- 
borough County Bar Association. 
Address of weleome—Mayor Hixon of Tampa, Florida. 
Response—Honorable Robert Milam, Past President of Florida State 
Bar Association. 
President’s Annual Address—James Booth 
John Harris, Past President, Presiding. 
Report of Board of Governors’ meeting and report of conference of Bar 
Delegates—Honorable Lewis Tribble, Secretary-Treasurer. 
Address—Honorable Carl Rix, President, American Bar Association. 
Address—By distinguished speaker. 
Election of nominating committee by judicial circuits. 
12:15 P. M.—Ladies Luncheon and Fashion Show. 
2:00 P. M. Ladies Motorcade to Dupree Gardens. 
Junior Bar Section 

12:30 to 2:30 P. M.—Annual luncheon and business meeting. Robert 
M. Barton, President, presiding. 
Report of Board of Directors, Stephen C. O’Connell, Secretary. 
Announcement of personnel of Nominating Committee 
Report and recommendations of the following Committees: 

Unauthorized Practice—James B. Hodges 

Florida Constitution—W. W. Arnold 

Supreme Court Building—Katherine Carter 

Traffic Courts Conference—Emory Cross 

Title Insurance Committee—C. Clyde Atkins 

Integration Committee—Leo L. Foster 

Legal Education—John M. McCarty 

Court Rules—Neil C. McMullen 
Miscellaneous Business 
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Afternoon Session 
2:30 P. M.—Membership Campaign 
Report of Honorable James Whitehurt, General Chairman. 
Address—Honorable P. E. Boslaugh, Past President of Nebraska Bar 
Association—Subject: “The Integrated Bar of Nebraska and the 
Unicameral Legislature as it Functions in Nebraska.” 
Talk by our own Governor Millard Caldwell. 
Introducing Supreme Court Justices, United States Senators, United 
States Representatives and other distinguished guests. 
Report of Committee on New Constitution—Dan Redfearn, Chairman. 
Special Committee reports. 
New Business 
Report from Junior Bar Section—Robert M. Barton, President. 
5:30 P. M. till 7:30 P. M—Cocktail Hour. Host, The Tampa and Hills- 
borough County Bar Association. 
8:30 P. M. till—Dancing and Floor Show—Palm Room. 
Saturday, March 8th, 1947— 
8:30 to 9:00 A. M.—Junior Bar Section—Annual election of officers. 
Additional report of two key committees. 
9:00 A. M.—Convention called to order 
Report of Committees: 
Committee on Memorials 
Committee on Legal Education and Admission to the Bar—Paul 
E. Raymond, Chairman. 
Committee on Legislation—Henry S. Baynard, Chairman. 
Probate and Guardianship Committee—Jack F. White, Chairman. 
Committee on Civil Procedure—Lawrence A. Truett, Chairman. 
Special Committee on Juvenile Delinquency 
Catherine H. Carter, Chairman. 
7. Special Committee on Bar Integration—Julius F. Parker, Chairman. 
8. Special Committee on Married Women’s Rights 
Mrs. Ethel Ernest Murrell, Chairman. 
9. Elimination of Unnecessary Printing of Opinions by the Supreme 
Court—Donald Walker, Chairman. 
10. Special Committee on Group Insurance—John Bell, Chairman. 
11. Estate Taxation and Trust Committee 
Charles A. Morehead, Chairman. 
12. Committee on Chancery Practice 
Edward McCarthy, Jr., Chairman. 
13. Committee on Criminal Law and Procedure 
J. Rex Farrior, Chairman. 
14. Unauthorized Practice of Law Committee 
Robert Barton, Chairman. 
15. American Citizenship Committee—A. L. Richardson, Chairman. 
16. Committee on Professional Ethics and Grievances 
H. L. MeGlothlin, Chairman. 
17. Committee on Publications—William B. Tippetts, Chairman. 
18. Special Committee on Refresher Courses 
Harry R. Trusler, Chairman. 
19. Special Committee on Oil and Gas Rights 
Doyle E. Carlton, Chairman. 
20. Committee on American Law Institute 
J. Velma Keen, Chairman. 


21. Committee on Public Relations—Phillip S. May, Chairman. 
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22. Committee on Legal Institutes—R. A. Rasco, Chairman. 
23. Special Committee on Economics of the Bar 
Erskine W. Landis, Chairman. 
24. Representatives to the Conference of Judges of the Fifth Judicial 
Circuit—T. Frank Hobson, Chairman. 
25. Special Committee on Evidence—Luther W. Cobby, Chairman. 
26. Committee on State Procedural Reform 
Robert R. Milam, Chairman. 
27. Past President’s Committee—Thomas Shackleford, Jr., Chairman. 
28. Committee on American Law Institute—J. Velma Keen, Chairman. 
Report of Nominating Committee 
Election of Officers 
12:00 Noon—Spanish Luncheon for the Ladies. 
1:00 P. M. Golf Tournament. 
1:00 P. M.—Horse Races, Sunshine Park. 
7:00 to 8:00 P. M.—Leisure Hour 
8:00 P. M. till—Banquet and Dancing. 


The Florida State Bar Association will hold its Annual Convention in 
Tampa, on March 6, 7 and 8. The names of Tampa’s leading hotels and rates 
are as follows: 

TAMPA TERRACE HOTEL, Convention headqquarters, 

Rooms—Single $3.00 to $5.00 

Double $6.00 to $10.00 per day 
HILLSBOROUGH HOTEL 
Rooms—Single $3.00 and $3.50 
Double $5.00, $6.00 and $6.50 per day 
FLORIDAN HOTEL 
Rooms—Single $3.00 and up 
Double $6.00 and up per day 
THOMAS JEFFERSON HOTEL 
Rooms—Single $2.50, $3.00 and $3.50 
Double $5.00, $6.00, $7.00 and $8.00 per day 
BAY VIEW HOTEL 


Rooms—Single $2.00, $2.50 and $3.00 
Double $3.50, $4.00 and $5.00 per day 


ALL ABOVE ROOMS WITH BATH. 
All rates are European plan. 


MAKE YOUR RESERVATIONS EARLY. 
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REPORT OF MID-YEAR CONFERENCE 
OF BAR DELEGATES 


The Mid-Year Conference of Bar Delegates was called to order by President 
Booth at 9:30 a. m. on December 14th, 1946, in the conference room of the 
George Washington Hotel, Jacksonville, Florida. 

After the invocation by Dr. Millard J. Burquist, the President introduced 
A. Lloyd Layton, President of the Jacksonville Bar Association, who welcomed 
the conference to Jacksonville. Response for the delegates was made by Raymer 
Maguire, Past President of the Florida State Bar Association. 

James Whitehurst, Chairman of the Special Committee on Membership, was 
called upon for his report. He reported: Palm Beach County paid up member- 
ship of 132 members and only 3 eligible lawyers in the county who are not mem- 
bers; Charlotte County, all lawyers in the county are members; Lee County, ma- 
jority of the lawyers are members; DeSoto County, practically all lawyers are 
members; Broward County is going to take out a group membership for i947; 
St. Petersburg Bar is 100%; Clearwater Bar, all but one are members; Pasco 
County is 100%; Dade County has some 355 lawyers, a good showing has been 
made, but there is room for improvement; Hillsborough County has 260 lawyers— 
all but 6 are members; Duval has approximately 335 lawyers, with 225 members; 
in the 14th Judicial Circuit there are 38 lawyers, and all but 6 are members; 
Marion County is 100% and Polk County promises to come in 100% in 1947. 
Martin County is 100%; in St. Lucie County all but 4 are members. 

Mr. Whitehurst stated he had not heard from the following: Lewis W. Pet- 
teway, Tallahassee; C. H. B. Floyd, Apalachicola; G. Wayne Gray, Orlando; Jos- 
eph I. Mathis, Panama City; J. Montrose Edrehi, Pensacola; Marshall O. Mitchell, 
Vero Beach; W. B. Watson, Jr., Gainesville, and John E. Morris, Jr., 
Ft. Lauderdale. 

Mr. Whitehurst further stated he was making a trip over the state the first 
part of the year, visiting every county and that he was going to take the mem- 
bership list with him and as he reached a town he would check the list, then call 
upon the lawyers there who were not members of the association and see if one 
time, in the history of the state, we can approximate 100% membership of the 
bar in the Florida State Bar Association. 

President Booth: “It has been my idea to have a campaign to obtain mem- 
berships, and I believe that when we started out, we had 1100, and today we have 
1500, and I want to say that by the end of January we will have at least 2000 of 
our 3000 membership in the Association. That is what we are aiming for, a solid 
phalanx, a powerful organization, so that when we go to the Supreme Court and 
talk to the Supreme Court, or when we go to the Legislature and talk to the Leg- 
islature, we can have behind us a solid phalanx of 2000 Florida lawyers who 
practice in this State and who are back of us. That is what we are after, and 
that is my aim, and I think we have a wonderful report, and I am very much 
pleased at the results of the work. : 

Mr. Dan Redfearn, Chairman of Special Committee on New Constitution for 
Florida, made his report, in which he outlined the need for a new constitution. 
Mr. Redfearn’s report was similar to his article “A New Constitution for Flor- 
ida,” published in the January, 1947 Law Journal. 

The President called for discussion of the report. Mr. Fiebelman advised 
the conference that the Dade County Bar Association has a similar committee 
that is working hand and hand with the state committee. 


President Booth next called for the report of the Special Committee on Bar 
Integration. In the absence of Mr. Parker, due to illness, Mr. Leo Foster reported 
for him. 
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Mr. Foster: “In his integration of the Bar Committee, Mr. Parker has done 
quite a bit of work relating to preparing a petition and filing it with the Supreme 
Court, asking the Supreme Court to integrate the Bar. But, before filing that 
petition with the Supreme Court, the Committee feels that they ought to have a 
wider expression from the members of the Bar of Florida relative to whether 
they want to be integrated or not, so the Committee will know. The Committee is 
preparing a poll to send to each lawyer listed in Florida, asking him to vote on 
that question of whether he wants integration or not. After the Committee has 
received the results, we will file the results with the petition, with the Supreme 
Court, asking the Supreme Court to integrate the Bar. Mr. President, that is 
your report.” 

President Booth: “I am very glad this poll is going to be taken. It has been 
my idea, as expressed in the early part of the meeting, that that was what I was 
aiming at. That is why I had stressed a membership campaign, in order that we 
might have at least 2,000 lawyers by the middle of January, and I believe we will 
have them.” 

Next order of business was the report of the Special Committee on Married 
Women’s Rights. Mrs. Murrell, Chairman, made the report. After reporting 
that the committee had decided that no further legislation is necessary relative 
to abolishing the necessity of separate acknowledgments of married women she 
reported that by a unanimous vote of the committee present and the voting of 
all proxies, the following resolution was adopted for submission to the Bar 
Association : 

Whereas, the Florida State Bar Association is interested in promulgating 
a movement for a new Constitution for the State of Florida, and 


Whereas the Association has gone on record by the passage of the Married 
Woman’s Act of 1944 as favoring equality before the law for men and women, 

Therefore, be it resolved, that the Association, at the suggestion of its Spe- 
cial Committee on Married Women’s rights, shall recommend the consideration 
of including in the proposed Constitution a provision which shall read: 

In order that men and women may enjoy complete equality under the laws 
of Florida, it is understood that the generic term “man” or the word “person” or 
any other word or words used to designate an individual or group of people, 
shall be understood to apply equally to men and women. 

Mrs. Murrell stated: Mrs. Vermilye wrote a letter dissenting. 


Now, in order to clarify this matter, the wording that is included in this 
resolution is taken wholly from the charter of the United Nations, and it has 
been voted upon and endorsed by practically every woman’s group in the United 
States of America. I believe that if the Bar Association does suggest that this 
be placed in the Constitution, it will greatly help the chances of the Constitution, 
because you will then have all of the women’s groups behind you, voting for the 
drafting of this Constitution. You will also have behind you, innumerable male 
organizations that also recognize the necessity for bringing into the law, the 
principle of equality for all citizens, under the Constitution. Thank you. 

After full discussion the report, upon motion was recommended for consid- 
eration of the Association. 


Next order of business was report of the committee on Legal Education and 
Admission to the Bar. Paul E. Raymond, Chairman of the committee, made the 
report. The committee confined the report to the question of the Diploma privi- 
lege, Mr. Raymond stating that all other recommendations of the American Bar 
Association have been met in full. He further stated that the committee recom- 
mended that the diploma privilege be abolished and that the effective date be 
set ahead two or three years. 


i 
{ 


| | 
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In response for request for discussion the following expressed their views: 
Dean Rasco of the University of Miami, Dean Haslup, of Stetson University, Mr. 
Garrett, Dean Trusler of the University of Florida, Mr. James Whitehurst, Mr. 
Salley, Mr. Carabello, Mr. Robert Milam, Mr. Durden, President University of 
Florida Student Body; Mr. Parham, of the John Marshall Bar Association (Uni- 
versity of Florida students), Mr. Beggs and Mr. Hemphill. After full discussion 
Mr. Raymond took the floor to bring the matter to a conclusion. 

Mr. Raymond: “Mr. President, the object of my motion this morning was to 
bring about further consideration of this question by this Association. Certainly 
the representation of the Bar throughout the State at the convention in March 
will be much greater than it is here. Any action this group would take from a 
representative standpoint, after inquiry, would be merely for consideration any- 
way. Therefore, I would like to withdraw my motion if it is agreeable to my 
second, and I would like to move that the report of the committee on Legal Edu- 
cation and Admission to the Bar should be received and filed and that the Com- 
mittee be instructed to give this question further study and report at the conven- 
tion in March.” 

The motion was duly made, seconded and carried. 

Secretary of State Robert A. Gray, being in the audience, was invited as a 
guest speaker, and outlined the services of his office to the various officers and 
their close relationships, and expressed the hope that it would continue. 

The next order of business was the report of the Committee on Legislation. 
Senator Baynard, Chairman, reported for the Committee. After discussing a 
joint resolution for a constitutional convention, he brought before the conference 
the recommendations of the Adoption Study Committee of the State Welfare 
Board. These are the amendments of the adoption law they have recommended: 
The first amendment is, the law should require that the petition of a married 
person not be accepted unless husband and wife both join in the petition with 
provision for exceptions in the following situations: 

(a) Proposed adoption by step-parents. 

(b) When petitioner can show to the Court good cause for not joining to- 
gether and when notice has been given to husband and wife. 

2. The recommendation is, the law should require that all licensed child 
placing agencies be required to submit to the Court a copy of the Court proceed- 
ings by which the Child has been permanently committed to the agency. 

3. Provision should be made for duly licensed or otherwise legally qualified 
agencies in other states to consent to the adoption of a child in Florida. The law 
should require that documentary evidence be submitted to the Court to show that 
a child has been permanently committed to the out-of-state agency and that the 
agency has been duly licensed or qualified to place children for adoption. Provi- 
sion should be made for validating cases in which the consent had been given by 
licensed out-of-state agencies. 

The law should require the submission to the Court of a full statement in 
writing of the facts found in the social investigation of those petitions involving 
children not placed by a licensed agency and for whom the State Welfare Board 
acts as official guardian. 

4, The law should declare confidential all records, books and papers in adop- 
tion cases in the Court and in the files of Child placing agencies and the State 
Welfare Board. Court records would be available only upon order of the Court. 

5. The law should authorize the removal of a child, if necessary, from a pro- 
posed adoptive home if the petition is denied or if the interlocutory order revoked. 


6. The law should require that copies of the final decree be given by the pe- 
titioners to licensed child placing agencies and the State Welfare Board. 


7. The law should provide that the Clerk of the Court forward a certified 
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statement of adoption decrees to the Registrar of Vital Statistics of the State 
Board of Health on forms provided for that Bureau. 

8. The law should provide that two years from the date of a decree of adop- 
tion any irregularity or procedural defect should be deemed cured, and the valid- 
ity of such a decree could not thereafter be subject to attack on such grounds in 
any collateral or direct proceedings. 

These recommendations were adopted after very long study by this commit- 
tee, and after writing to every Circuit Judge in the State, asking for their sug- 
gestions, as to amendments to the present Adoption Law. 


Senator Baynard next took up in the order named the following: An Act 
Defining Practice of Law, and possible changes in the Probate Law and the 
Guardianship Act. 

Senator Baynard concluded his report as follows: 

“T would suggest that the Bar Association limit their recommendations, if 
they wish to be successful, to not more than three primary or important bills, 
because if you come up there with six or eight or ten and say to the Committee, 
‘Here they are, do the best you can with them, put them through,’ we would 
probably be extremely handicapped and would not be successful in passing any 
of them, but, if you will concentrate on one or two or three acts, the ones you 
feel are the most important, not only to the Bar Association, but the people of 
this State, and the laws that you propose are sound laws, and that you, as mem- 
bers of this Association have confidence in those laws, then the members of your 
legislative committee should not have any difficulty in selling the members of 
the Legislature on the point that these laws should be passed, and I am sure that 
our work will be successful. We have an excellent committee, a committee that 
I feel will work entirely on the Bar Association work and give it all the atten- 
tion that is required and necessary to pass it into law. We stand ready and wait- 
ing whatever directions you give us for the next Session of the Legislature.” 


Next in order was the report of the Special Committee on Elimination of 
Unnecessary Printing of Opinions by the Supreme Court. Mr. Donald Walker, 
Chairman of the committee, after stating that the basic purpose of the committee 
is to help protect lawyers from the ever increasing deluge of law books, pro- 
ceeded to outline the progress which the committee was making in this respect. 

Judge White, Chairman of the Probate and Guardianship Committee, sum- 
marized the proposals of that committee which would be submitted at the annual 
meeting. Mr. McCarthy discussed the report in certain detail. 

Mr. Barton, President of the Junior Bar Section, reported: 


“It is a short report. Gentlemen, I am sure that by this time you are certain 
there are a lot of miscellaneous characters from Pinellas County. I have a short 
miscellaneous report to give, and I want to try and make it as brief as possible. 
I want to acquaint you very briefly with some of the things the Junior Bar Sec- 
tion is undertaking this year. We have a number of committees who have cer- 
tain plans and who are doing good work. We have the Committe on Unauthorized 
Practice; the Committee on the Florida Constitution; the Committee on the Su- 
preme Court Building and the Traffic Court Conference Committee. We also 
have a Title Insurance Committee headed by C. Clyde Adkins of Miami. We have 


an Integration Committee. We also have a Legal Education Committee and Courts 
Rules Committee.” 


The Junior Bar Committee on Unauthorized Practice is formulating a bill to 
define the practice of law. Full publicity will be given this bill to the end that a 
fair and just bill may be submitted to the next Legislature. 


The Junior Bar Section is interested in a plan which is being put into effect 
in Orange County and by the Orange County Bar Association as a result of the 


j 
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work of a committee there, headed by George Carter of Orlando, who I am ask- 
ing to outline the plan to you. 

Thereupon Mr. Carter outlined the plan of the “Lawyers Title and Guar- 
anty Fund” and offered a motion that the President appoint a committee to co- 
operate with any groups that are working on this plan, and if they find it ad- 
visable, that when the association meets in March, they recommend that it be 
taken up as an adjunct to the State Bar Association. 


After discussion, the motion having been duly made and seconded, on vote, 
was lost. 


President Booth: Mr. Chester Bedell of the Jacksonville Bar. 


Mr. Bedell: I enlist the aid of the State Bar Association to correct a matter 
of importance, and I propose that the Association sponsor an Act to the Legisla- 
ture which I shall read, to get it before you. It is: 

“BE IT RESOLVED that the Florida State Bar Association recommends 
passage by the Legislature on an Act substantially as follows: 


“AN ACT relating to the Supreme Court of Florida and providing that mis- 
conception of remedy shall not constitute ground for dismissal. 


“BE IT ENACTED by the Legislature of the State of Florida: 


“Sec. 1. If an appeal be improvidently taken where the remedy might have 
been more properly sought by certiorari, this alone shall not be a ground for 
dismissal; but the notice of appeal and the record theron shall be regarded and 
acted on as a petition for certiorari duly presented to the Supreme Court.” 


Mr. Bedell: I do not ask you to approve it this afternoon. I shall move that 
it be referred to the Committee on State Procedural Reform, to be studied and 
reported back to the next meeting of the Association. 


After Mr. Bedell had briefly outlined the purpose of the bill, the motion as 
duly made and seconded was carried. 


President Booth: Now we have President Lloyd Layton of the Jacksonville 
Bar. He has an announcement. 


Mr. Layton: Due to the generosity of some of our more hospitable Jackson- 
ville lawyers, we have planned a little cocktail party in the room adjoining here, 
and we will be happy to have you come by. 

President Booth: Is there any further business to come before this Dele- 
gates’ Meeting? If not, a motion to adjourn will be in order. 


Motion to adjourn having been duly made and seconded, was carried, and 
the meeting adjourned. 
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JUSTICE BROWN HONORED 


At a special convocation of the Supreme Court on January 14, 1947, Jus- 
tice Armstead Brown, who retired in December, 1946, was especially honored. 
There was a large audience of prominent attorneys from throughout the state 
in attendance. Chief Justice Thomas welcomed these attorneys and stated 
the purpose of the convocation. 

Velma Keen, Past President of the Florida State Bar Association, spoke 
on behalf of said association. He stated that it was his privilege to represent 
the Honorable James Booth, President of the State Bar Association, who, 
because of other appointments, could not be present and asked that his, Mr. 
Booth’s deep regrets be expressed to Mr. Justice Brown and the court. 

Mr. Keen outlined the long practice of law by Judge Brown in Alabama 
and Florida, stating: ‘‘He was a successful and busy general practitioner and 
his experience covered almost the entire field of the law. Throughout this 
period, however, he found time to take an active interest in his Bar Associ- 
ation and to work constantly for the improvement of the law, the lawyer, and 
the administration of justice.” 

Mr. Keen called attention to the fact that in 1922 Judge Brown became 
the 16th President of the Florida State Bar Association and continued by 
quoting from the inspiring annual address to the Association given in 1923 
by Judge Brown on the subject of “Individualism and Government.” 

Tribute was then paid by Mr. Keen to the opinions of Judge Brown, stat- 
ing: “Judge Brown has left a lasting imprint on the jurisprudence of Florida. 
His erudition, understanding and practical experience immediately became 
apparent.” 

Mr. Keen then cited a number of the outstanding opinions written by 
Judge Brown, some of them being as follows: 

Gentry Futch Company v. Gentry, 90 Fla. 595, 106 So. 473, which dealt 
with certain limits upon equity jurisdiction and important questions of cor- 
poration law. 

Lewis v. Leon County, 91 Fla. 118, 107 So. 146, wherein it was held that 
the Legislature could, under Section 5 of Article IX of the Constitution, 
authorize a county to contribute to or aid in the construction of public high- 
ways located in and benefiting the county, though the same, when constructed, 
would be owned and maintained by the State, and could authorize the county 
to issue bonds for such purpose and levy taxes for the payment of such bonds; 


State ex rel Attorney General v. Johns, 92 Fla. 189, 109 So. 228, Judge 
Brown wrote a very earnest and notable dissenting opinion to the effect that 
the Legislature, in the act creating the City of Hollywood, could not constitu- 
tionally appoint the membership of the City Commission to hold office and 
govern the municipality for a period of four years without any election by the 
people. The majority took a different view, and upheld the Act. But, in a 
later case, State v. Ault 129 Fla. 686, 176 So. 789, the majority opinion ex- 
pressed grave doubts as to the correctness of the former majority opinion in 
the State v. Johns case; 


State ex rel Davis, Attorney General, v. City of Stuart, 97 Fla. 69, 120 So. 
335, 64 A. L. R. 69, wherein it was held that the extending of municipal boun- 
daries so as to take in a large body of land lying across a broad river from 
the original town, was an abuse of legislative power and that the authority 
thus granted to the town to tax such lands in the absence of any benefits 
contravened some of those fundamental provisions of our Florida Bill of 
Rights, such as those prohibiting the taking of private property without just 


compensation and guaranteeing the equal protection of the laws and other 
kindred provisions; 


| 
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Reed v. State, 94 Fla. 32, 113 So. 630, wherein Judge Brown, while com- 
mending prompt procedure in all criminal cases, warned against the danger 
of setting capital cases for trial too quickly after the crime when great popu- 
lace excitement and indignation have been aroused. In this opinion he recom- 
mended the use of a short and simple form of indictment in murder cases, 
which form was later used by the State Attorney and approved by the Supreme 
Court, speaking through Justice Brown in the case of Pell v. State, 97 Fla. 
650, 122 So. 110; 

Lovett v. Lovett 93 Fla. 611, 112 So. 768, is another case frequently cited. 
It deals with a number of important questions, but the most important was 
the question of potential and actual jurisdiction. 

After citing numerous other cases, wherein the decisions were written 
by Judge Brown, Mr. Keen concluded as follows: 

“It is with pardonable pride that we have recounted some of the more 
important accomplishments of Judge Brown in the field of law. In closing 
we likewise honor him for his goodness as a person. His forthrightness, his 
kindly understanding, and his spirit of love for his neighbors endear him to 
all who have come within the orbit of his influence. May he return to private 
life with the peace of the Master and the love and respect of his people.” 

Following Mr. Keen, the Chief Justice introduced Circuit Judges Adams, 
Williams, Walker and Taylor, who were present to honor Judge Brown. 

Tom Gurney, Chairman of the Board of Control, sent a telegram which 
was read by the Chief Justice. 

William A. Lane, President of the Dade County Bar Association, home 
county bar association of Judge Brown, read a resolution from the Dade 
County Bar Association. 

Judge Adams, representing the Judicial Council of Circuit Judges ex- 
tended the greetings and felicitations of the Council. 

Robert J. Pleus, representing the Orange County Bay Association, offered 
the resolution of that association. 

John M. Allison, representing the Tampa and Hillsborough County 
Bar Association, voiced the tokens of respect of that association and stated 
appropriate resolution was being prepared. 

Austin Miller, representing the Jacksonville Bar Association, J. Ed Stokes, 
representing the Bar of the Fourteenth Judicial Circuit, and Judge Meginniss, 
representing the Tallahassee Bar Association, all ably expressed the senti- 
ments of their respective associations. 

Justice Terrell, as Dean of the Supreme Court bench, spoke on behalf of 
the Supreme Court. Justice Terrell gave a biography of the life and history 
of Judge Brown, which was ordered spread upon the minutes of the Supreme 
Court. 

Mrs. Brown was introduced by the Chief Justice, then Judge Brown re- 
sponded. He paid tribute to the Florida Bar, stating: “There are no better 
lawyers in the United States and no better judges than we have right here in 
Florida.” 

Judge Brown was visibly touched by the ceremony and in a voice filled 
with emotion expressed his sincere appreciation. 

The entire ceremony was a fitting climax to a long and distinguished 
career. Judge Brown is beloved by the entire Bar. He may rest assured that 


the lawyers of the State will ever appreciate his service to them and to the 
State of Florida. 
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COMMERCIAL LAW LEAGUE OF AMERICA 
SCHEDULE OF RECOMMENDED 
UNIFORM RATES 


Effective January 1, 1947 
18% on the first $300.00 
15% on the excess of $300.00 to $500.00 
10% on the excess of $500.00 
On claims of $18.00 or less, 50 per cent 
Minimum commissions $9.00 
Suit Fees: 

On claims of $33.00 or more, a suit fee of not less than $7.50. 

On claims of under $33.00, a suit fee of one-half of the amount by 
which the claim exceeds $18.00 with no suit fee on claims of $18.00 
or less. 

The suit fee is not contingent. It is in addition to commissions. It 
belongs to the Receiver unless there is a division of service or re- 
sponsibility between attorney forwarders and receivers, in which 
event the attorney forwarder shall receive one-third of the suit fee. 


That the proper basis for the division of fees and commissions, where 
a division is recognized between forwarders and receivers, is one- 
third to the forwarder and two-thirds to the receiver. 


The above schedule of recommended rates is a minimum schedule. 


2. The minimum schedule is intended to apply on current commercial 
claims, but, on retail, or difficult claims, the minimum schedule is 
woefully inadequate. 
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3. In all cases, it is open to the parties to agree to a basis of charge 
greater than League rates, it being impossible for a schedule to be 
adopted that will satisfactorily meet all conditions. 


4. $7.50 is a recommended minimum, not a maximum suit fee. Before 
starting suit, attorneys should always arrange that their suit fee is 
to be commensurate with the services to be rendered and the amount 
involved. 

5. The receiving of claims for collection by the forwarder on one scale 
of fees and the forwarding of them on lower terms, to the receiving 
attorney, is UNFAIR FORWARDING and in violation of League Law. 


Review 
WILLS AND ADMINISTRATION 
OF ESTATES IN FLORIDA 


“Wills and Administration of Estates in Florida,” recently published by 
Daniel H. Redfearn of the Miami, Florida bar, is a remarkable law book, con- 
taining more than 1,000 pages. The author’s mastery of English grammar and 
his concise, simple, and direct lauguage have enabled him to pack an incredible 
amount of valuable material into one volume. In contrast to the popular ten- 
dency among lawyers and other writers to indulge in cumbersome, unwieldy 
verbiage, Mr. Redfearn states the law so simply and so accurately that the reader 
feels no doubt as to the exact meaning of the proposition stated. The book 
abounds in pertinent illustrations, simple and easily understood, even by the 
beginner. 

This volume is the second edition of the work published by the author, under 
the same title, in 1933. The author says in the preface, “The most painstaking 
effort has been required in the preparation of this treatise,” and, “It has been 
my aim to present succinctly the law pertaining to wills and administration of 
estates in Florida and to outline the procedure and practice .. .” One must say 
that he has succeeded admirably in these efforts. 

The historical treatment of the general subject and of each of the topics de- 
veloped is interesting and instructive to both practitioner and layman. The first 
chapter of this volume in enlightening to anyone desiring a knowledge of the 
history of wills. Subsequent chapters trace the history of various aspects of the 
law pertaining to wills. The chapter on Estates, for example, makes this volume 
almost indispensable in teaching. A clear understanding of the subject of wills 
and the administration of estates can be obtained by a study of this volume. 

Not only Florida statutes, but also the English law in effect in Florida have 
been thoroughly treated. All points are convincingly and amply supported by 
references to the statutes and by decisions in point. 


In two chapters of the book and at numerous other places in the text, atten- 
tion is given to the law of trusts as a necessary adjunct of the law of wills and 
administration, although it is more usual to treat this subject in a separate work. 
While the author disclaims the intention to make an exhaustive treatment of the 
law of trusts, his apologies may be summarily disregarded, because these chap- 
ters constitute a most significant contribution to Florida jurisprudence. There 
have been many decisions in Florida defining the equitable remedy of the con- 
structive trust and the resulting trust, but there are few decisions dealing with 


the important conveyancing device of the express trust, its creation by will or by 
deed, inter vivos. 
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With the concentration of wealth in Florida and the appearance of great 
new public foundations endowed by private gifts, the demand for a more articu- 
late law of trusts is heard on all sides. Mr. Redfearn’s book has done much, in 
the absence of cases, to clarify the law of trusts in Florida. 

Guardianship, while a topic related to probate, is not always treated in a 
text on this subject. This volume includes two chapters on guardianship. The 
one on Guardians and Wards is helpful because it interprets the new guardian- 
ship law on this subject enacted by the legislature in 1945. The chapter on the 
Uniform Veterans’ Guardianship Law is a concise exposition of this necessary 
but little understood subject. 

“Wills and Administration of Estates in Florida’ is recommended as a val- 
uable addition to the library of any student or practicing attorney. 

R. A. RASCO, 
Dean of University Miami School of Law. 


ENGLISH LAW REPORTING 


By WILLIAM A. MCRAE, JR., of the Bartow Bar 

The importance of good and accurate law reporting has been recognized 

in England from the time of the first Year Books. These earliest records of 

case decisions, made almost invariably by lawyers who were trying the case, 

were often hardly more than cryptic notes on the pleadings in the case. They 
were made by the bar and for the bar. 

The same active participation in this work characterized the periods of 
Fleta, Britton, Bracton and Littleton. And the first formal case reports pub- 
lished in England, and known as The Reports, were compiled and edited by Sir 
Edward Coke during the time of Elizabeth. This interest and active partici- 
pation by lawyers and judges alike in law reporting has continued in England 
through the years and up to the present day. 

As an invariable rule, the Editor-in-Chief of the Incorporated Council for 
Law Reporting is a lawyer or a legal scholar of national eminence. Thus, the 
late Sir Frederick Pollock served in this capacity for many years. The reports 
of the Council are the official volumes. There are in addition quite a number 
of series of law reports, many of which are edited by members of the bar. 

England’s law reporting has traditionally by a system of selection. No 
series of law reports undertakes to publish all decided cases. This is true of 
the official, as well as unofficial, volumes. One of the principal reasons for 
the now rather numerous series is, in fact, the omission of important decisions 
from the official reports. As Dr. C. K. Allen, K. C., sometimes Professor of 
Jurisprudence at the University of Oxford, recently stated in a letter prepared 
for this Committee, “While you appear to have too many reports on the whole, 
it can be said here that we have too few, *** This difference has, of course, 
been accentuated during the war by shortage of paper, because all editors of 
reports have had to consider very carefully their ration.” 

Although the quality of English law reporting is very good, and in some 
respects better than American law reporting, the omission from reports of im- 
portant decisions has been a source of widespread dissatisfaction and criticism 
by lawyers, judges and scholars in England. 

It has sometimes happened that English Courts are not informed of a 
relevant authority which might have had an important effect on the decision 
rendered. There have been cases in which the House of Lords has reversed the 
decision of the Court of Appeal because it has said, “We do not know what 

(Continued on Page 57) 
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THE DEVELOPMENT AND SIGNIFICANCE 
OF THE DEPLETION ALLOWANCE 
FOR NATURAL RESOURCES 


By WARREN F. WATTLES* of the Jacksonville Bar 


Few income tax provisions have caused more litigation than sections 23(m) 
and 114 of the Internal Revenue Code (U.S. Code, Title 26, secs. 23 (m) and 114) 
and their respective counterparts in preceding revenue acts. These are the so- 
called depletion sections wherein Congress authorized the taking of deductions 
from a taxpayer’s gross income for the exhaustion of his oil and gas, minerals 
and other natural deposits by mining or extraction from the earth—or by cutting 
in the case of growing timber. To lawyers serving clients some knowledge of 
these oft-litigated provisions can be quite useful and may resolve many a 
close case. 

COST AND DISCOVERY DEPLETION 

The Corporation Tax Law 1909 (Act of August 5, 1909) made no allowance 
for the deduction of any sum by any taxpayer for the exhaustion, i.e., depletion, 
of its natural resources in the process of readying them for market. Exhaustion 
is a physical fact. It occurs when timber is cut, when coal or clay, rock asphalt, 
phosphatic rock, sand and gravel, sulphur, oil and gas or any other mineral is 
extracted from the earth. Each unit cut or mined reduces by that much the 
natural stand or the natural deposit. 

The income tax provisions of the Tariff Act of October 3, 1913 (Sec. II-B 
thereof), allowed “a reasonable allowance for the exhaustion *** of property 
arising out of its use or employment in the business, not to exceed, in the case of 
mines, 5 per centum of the gross value at the mine of the output for the year 
for which the computation is made, ***.” This allowance was soon challenged as 
inadequate in amount, as in fact it doubtless was in the particular case, but the 
Supreme Court dismissed the contention as immaterial. Stanton v. Baltic Mining 
Co., 240 U. S. 103. (See, too, Burnet v. Thompson Oil & Gas Co., 283 U. S. 301, 

- 304). Thereafter Congress was free to allow or to deny depletion deductions by 
general legislation as it saw fit?. 

A new method of allowance for depletion was adopted in the Revenue Act of 
1916, section 12(a) thereof. “A reasonable allowance” was permitted both in 
the case of oil and gas wells and in the case of mines. Such reasonable allowance 
in the case of mines was “not to exceed the market value in the mine of the prod- 
uct thereof” mined and sold during the tax year. Moreover the deduction, wheth- 
er with respect to oil, gas or other minerals, was to be computed on cost of the 
mineral deposit, or in the case of a purchase made prior to March 1, 1913, on the 


fair market value of the mineral as of that date. Thus what is known as “cost” 
depletion came into the law. 


“Discovery” depletion was authorized in the Revenue Act of 1918. In the 
case of mines, oil and gas wells “discovered” on an unproven tract by the taxpayer 
on or after March 1, 1913, the depletion allowance was based on the fair market 
value of the property at the date of the discovery or within thirty days thereafter, 
if such value was materially disproportionate to the cost. Sections 214(a) (10) 
and 234(a) (9). If the taxpayer was not the discoverer his cost or the March 1, 
1913, value of his interest remained as his basis for depletion purposes. In the 
case of leases the depletion deductions were to be equitably apportioned between 


* Formerly Attorney, Chief Counsel’s Office, Bureau of Internal Revenue. 


1Cf. Helvering v. Independent Life Ins. Co., 292 U. 8S. 371, 381: ‘Unquestionably Congress has power 
to condition, limit, or deny deductions from gross income in order to arrive at the net that it chooses to 
tax.”’ New Colonial Ice Co. v. Helvering, 292 U. S. 435, 440; Helvering v. Winmill, 305 U. S. 79, 84; and 


Commodore Mining Co. v. Commissioner, 111 F. (2d) 131, 133 (CCA 10th), are to like effect. 
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lessor and lessee. The 1918 Act was the first to specify that timber was subject 
to the depletion allowance”. For obvious reasons discovery depletion was not au- 
thorized for timber; as to it depletion continued to be based on cost (or March 
1, 1913, value for taxpayers owning at that date). 


PERCENTAGE DEPLETION—OIL AND GAS 

The administration of the discovery provision of the Acts of 1918, 1921, and 
1924, proved very difficult in the case of oil and gas wells, more so than with 
respect to mines. Consequently Congress continued the provision for discovery 
depletion in the case of mines, in the Revenue Act of 1926, the while it eliminated 
any deduction for discovery depletion in the case of oil and gas wells. In place 
of the latter, Congress authorized a deduction of much wider utility and im- 
portance to the industry and to investors generally. This is the “percentage” 
depletion provision first authorized by section 204 (c) (2) of the Revenue Act 
of 1926, still authorized by the Internal Revenue Code, sections 23(m) and 
114(b) (8) thereof. Except for clarifying amplification the present Code pro- 
vision for percentage depletion, in the case of oil and gas wells, is exactly the 
same as that which Congress first provided by the Revenue Act of 1926. 

The provision for percentage depletion in the case of oil and gas wells is 
essentially very simple. The statute provides a floor on the deduction: the allow- 
ance for depletion shall never be less than depletion based upon cost. Thus a tax- 
payer, whose gross income from an oil or gas property exceeds his cost, is assured 
of a tax free return of that cost. Much more useful and helpful to most taxpayers 
with producing wells or interests in such wells are the further provisions of the 
section. They permit taxpayers owning an interest in oil or gas wells to take a 
wholly arbitrary depletion allowance, which the statute fixes at 27-% per cent of 
the gross income from “the property’*® during the taxable year, such allowance 
not to exceed 50 per cent of the net income of the taxpayer (computed without 
allowance for depletion) from the property. 

This provision is of the utmost advantage to the industry. It permits a 
totally tax-free deduction of 27-% per cent of a taxpayer’s gross income from 
each oil and gas property during every tax year, subject to the 50 per cent net 
income limitation, as long as the property produces. Thus a taxpayer who gets 
$10,000,000 in gross income from wells or a lease interest, during the life of an 
operation will receive approximately $2,750,000 of that $10,000,000 income-tax 
free. His interest may have cost him a negligible figure. His depletion deduc- 
tion, in such situation, has no relation to his cost. 

The purpose of “discovery” depletion had been to encourage the wildcatter 
or pioneer who made an actual discovery’. The benefits of “percentage” deple- 
tion were available to all producers. This broadening of the benefits “in no way 
altered the fundamental theory of the allowance” which was always that of “com- 
pensation to the owner for the part used upon in production.” Helvering v. Bank- 
line Oil Co., 303 U. S. 363, 366-367°. To the contrary it “merely emphasizes the 
underlying theory of the allowance as a tax-free return of the capital consumed 
in the production of gross income through severance.” Anderson v. Helvering, 


2The implementing departmental regulations promulgated under the 1916 Act had recognized, however, 
that depletion was deductible for the exhaustion of standing timber. Article 175, Treasury Regulations 33. 


8The term “the property” refers to the separate tracts or leases of the taxpayer. Thus the depletion 
allowance is determined separately for each tract or lease of the taxpayer, not on the aggregate gross 
income he receives from all leases and tracts. Vinton Petroleum Co. v. Commissioner, 71 F. (2d) 420 
(CCA 5th), certiorari denied 293 U. S. 601, rehearing denied 293 U. S. 633. See, too, Helvering v. Jewel 
Mining Co., 126 F. (2d) 1011 (CCA 8th). 


*A producer whose tract was first ‘‘proved’’ by his predecessor’s ‘‘strike’’ or by his neighbor’s was not 
entitled to ‘‘discovery’’ depletion, but must compute his depletion on cost. Darby-Lynde Co. v. Commis- 
sioner, 51 F. (2d) 32 (CCA 10th). 


‘Cf. Helvering v. Mountain Producers Corp., 303 U. S. 376, 381; ‘‘Congress has recognized that in 
fairness there should be compensation to the owner for the exhaustion of the mineral deposits in the 
course of production’; United States v. Luvey, 274 U. S. 295; Murphy Oil Co. v. Burnet, 287 U. S. 299, 
304-306; United States v. Dakota-Montana Oil Co., 288 U. S. 459, 463-464. 
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310 U. S. 404, 408. But the “compensation” authorized by section 114 of the Code 
and its prototypes (back to the Revenue Act of 1926) is more than reimburse- 
ment. It can never be less than reimbursement—in any instance where a tax- 
payer’s gross income from the property exceeds his cost basis—by virtue of the 
floor which section 114 allows for deduction; in many instances and perhaps 
ordinarily it affords the taxpayer a tax-free return of many times the cost of his 
depletable interest. 

Much of the recent tax litigation in this field has concerned the percentage 
depletion rights, if any, of persons entitled to share in the net profits of an oil 
and gas operation (Kirby Petroleum Co. v. Commissioner, 326 U. S. 599; Burton- 
Sutton Oil Co. v. Commissioner, decided April 22, 1946; cf. Helvering v. Elbe 
Oil Co., 303 U. S. 372); or the classes of operators for oil and gas who are en- 
titled to their expense their intangible drilling and development costs (F.H.E. 
Oil Co. v. Commissioner, 147 F. (2d) 1002, and 149 F. (2d) 238 (CCA 5th) and 
cases therein cited); or the right of a vendor of a lease who retains a royalty 
interest to deduct equipment costs rather than recover them through depletion 
(Choate v. Commissioner, 324 U. 8S. 1); or the proper tax treatment by a bonus- 
paying lessee of the current proceeds which he retains from production (Sunray 
Oil Co. v. Commissioner, 147 F. (2d) 962 (CCA 10th) certiorari denied 325 U. S. 
861). Then, too, there are special cases involving the depletion deduction avail- 
able to spouses in community property states, viz., Welder v. Commissioner, 148 
F. (2d) 583 (CCA 5th); West v. Commissioner, 150 F. (2d) 723 (CCA 10th), 
certiorari denied 326 U. S. 796, rehearing denied May 6, 1946. The litigable 
issues in this tax field seem never ending and the stakes usually are high. 


DEPLETION OF MINES 

The depletion allowance in the case of mines followed somewhat the pattern 
of the depletion allowance for oil and gas wells, but with certain noteworthy 
variations. The variations were based upon the type of mineral mined. Section 
114(b) (4) of the Revenue Act of 1932 allowed “percentage” depletion for coal 
and metal mines and sulphur deposits. The “percentage” rate allowed was 5 per 
cent in the case of coal mines, 15 per cent in the case of metal mines, and 23 
per cent in the case of sulphur deposits, computed, of course, on the gross income 
from the property during the tax year. Here, too, there was both a ceiling and a 
floor on the allowance: it could not exceed 50 per cent of the taxpayer’s net in- 
come from the property (computed without allowance for depletion), nor be less 
than cost depletion. 

For all mines other than metal, coal or sulphur mines, “discovery” depletion 
was continued by the Act of 1932, section 114(b) (2). Those who were not “dis- 
coverers” of such mines, of course, were allowed depletion on cost. This was fully 
compensatory to the ordinary purchaser. 

Succeeding Revenue Acts and the Internal Revenue Code as enacted Feb- 
ruary 10, 1939, carried the same provisions for depletion in the case of mines*®. 
The Revenue Acts of 1942 and 1943 each added certain other minerals to the list 
on which “percentage” depletion is allowed’, but the 1943 Act (section 124(e) 
thereof) provides that all such additions, save of potash, are for a strictly limited 
duration, to-wit: to the end of the tax year in which occurs the “date of the termi- 
nation of hostilities” in World War II‘. In addition, section 124(c) of the Act 


®Gravel and sand pits and sodium sulphate brine wells are not ‘‘mines,’’ but the deposits are “other 
natural deposits’? within the meaning of section 23(m). Hence, ‘“‘discovery’’ depletion is not allowed on 
them; the owner must take his depletion on cost, or March 1, 1913 value, whichever is appropriate. 
Parker Gravel Co. v. Commissioner, 21 B.T.A. 51; Ozark Chemical Co. v. Jones, 125 F. (2d) 1 (CCA 10th). 
See, too, Portage Silica Co. v. Commissioner, 49 F. (24) 985 (CCA) 6th), certiorari denied 284 U. S. 667. 
Cf. Dunn & Baker, Inc. v. Commisioner, 30 B.T.A. 663, affirmed per curiam, 80 F. (2d) 1010 (CCA 9th). 

iSee section 145, Revenue Act of 1942, and section 124, Revenue Act of 1943, both amending section 
114(b), Internal Revenue Code. 

‘The purpose presumably was to furnish a tax incentive to taxpayers for speeding mining operations 
and the production of minerals important to the war effort. 
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of 1943 makes a substantial change in section 114(b) (4), Internal Revenue Code, 
by adding a new subparagraph (B) to define the term “gross income from the 
property,” as used in section 114(b) (4), subparagraph (A), in a way generally 
quite beneficial to owners of mineral interests which are subject to percentage 
depletion. The change was even made retroactive to January 1, 1932. To tax- 
payers owning a mineral interest as to which “percentage” depletion is continued 
after the termination of hostilities, the change will be permanent. 

The effect of the insertion of subparagraph (B) in section 114(b) (4), In- 
ternal Revenue Code, is to increase, often very substantially, the dollars amount 
of the “percentage” depletion deduction to “percentage” depletion taxpayers. In 
allowing “percentage” depletion in the case of coal, metal, and sulphur mines by 
the 1932 and immediate subsequent Acts, Congress had not broken completely 
with the past® any more than when Congress allowed “percentage” depletion in 
the case of oil and gas wells by the Revenue Acts of 1926 and 1928. In each in- 
stance Congress allowed a deduction of a specified per cent of the “gross income 
from the property” during the tax year. This, the courts held, meant the speci- 
fied per cent of the “value of the raw product” extracted from the earth, and not 
the value of the raw product as beneficiated by manufacturing processes, how- 
ever simple, to make such raw product more readily marketable. Brea Cannon 
Oil Co. v. Commissioner, T7 F. (2d) 67, 69 (CCA 9th), certiorari denied, 296 U. S. 
604. See, also, Consumers Natural Gas Co. v. Commissioner, 78 F. (2d) 161 (CCA 
2nd), certorari denied, 296 U. S. 634; Greensboro Gas Co. v. Commissioner, 79 
F. (2d) 701 (CCA 3rd), certiorari denied, 296 U. S. 639. Cf. United States v. 
Ludey, 274 U. S. 295, 302; Helvering v. Bankline Oil Co., supra, p. 367. Consum- 
ers Natural Gas Co. v. Commissioner, supra, puts the point siccinctly, thus (pp. 
161-162) : 


“** we are not justified in injection into the ‘basis’ [“the 
gross income from the property”] the added value imparted to 
the output by work done upon it after it reaches the surface.” 


The statutory definition of “gross income from the property” which Con- 
gress (by section 124(c), Revenue Act of 1943) added to section 114(b) (4) of 
the Internal Revenue Code enables many taxpayers to take their percentage 
depletion on a value of their raw product plus, to-wit: upon the enhanced sale 
price of a product which is the result of applying certain refining and manufac- 
turing operations to the raw ore or mineral brought out of the mine. This is 
a very beneficial provision, so far as taxpayers are concerned, and perhaps a 
tax-generous Congress will make its benefits permanent after the termination 
of hostilities, to others than owners of coal, metal, sulphur and potash mines. 


TIMBER DEPLETION 

Timber depletion is of particular importance to many persons in Florida as 
much of the state is forested and reforestation is spreading. Congress never ex- 
tended “discovery” depletion to timber owners; it could not have been justified 
under the theory of discovery. Furthermore, no formula was ever worked out 
for “percentage” depletion. Depletion was always allowed on cost or, where the 
taxpayer owned the stand on that date, on the March 1, 1913, value of his timber. 
Thus, the timber owner got a tax-free reimbursement of his cost, at least in 
theory. On a comparative basis, however, the owners of oil and gas wells, and of 
*Compare the early Acts (part I herein, supra) wherein Congress had allowed mine owners a deduc- 
tion based on ‘‘gress value at the mine of the output for the year’’ (Sec. II-B, Act of 1913), or of not to 
exceed ‘‘the market value in the mine of the product thereof which has been mined and sold during the 
year’ (Sec. 12(a) Act of 1916), or of a deduction ‘‘based upon cost,’’ save where ‘‘discovery’” depletion 
was permitted (Acts of 1918, 1921, et seq.). (Italics ours). Cf. Stratton’s Independence v. Howbert, 231 
U. S. 399, 420-421, 423, where the Supreme Court repudiated the assumption of counsel for both parties 
that the value of the ore in place is the gross value of the product mined, processed, and sold minus the 


cost of mining and processing, the Court observing that such assumption excluded all allowance of profit 
upon the mining (and processing). 
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coal, metal and sulphur mines, etc., enjoyed a tremendous depletion advantage. 
Recognizing this and other relative disadvantages of the timberman, Congress 
by section 127 of the Revenue Act of 1943 amended the Internal Revenue Code 
to lighten the tax burden of the latter. 

This was accomplished by adding a new subsection (k) to section 117, In- 
ternal Revenue Code, and making a complementary technical amendment to sub- 
section (j) of section 117 to give timber cutters and persons owning an economic 
interest in timber, who had owned their timber or cutting contract for more than 
six months, a valuable election. They might, of course, as in previous years, treat 
all their net income from an operation as ordinary income, or they might treat 
the cutting of timber as a sale or exchange of the timber cut during the year. 
In the latter event gain or loss, i.e., capital gain or capital loss, to the taxpayer 
is recognized in an amount equal to the difference between the fair market value 
on the first day of the tax year of the timber cut that year and the adjusted basis 
for depletion (ordinarily cost or March 1, 1913, value) of that timber in the tax- 
payer’s hands. A taxpayer’s election once made under section 117(k) is binding 
on the taxpayer, both for the current and for future years, save as the Commis- 
sioner on a showing of undue hardship may permit a taxpayer to revoke his 
election. 

There is, of course, a vast difference between fair market value of timber 
on the stump, i.e., of stumpage, on the first day of the tax year during which it 
is cut, and the value of the same timber manufactured into lumber and stacked 
in the mill yard. The statute, section 117(k), recognizes that it is an owner’s 
stumpage value of which he is deprived by the felling of his trees. The stump- 
age in his “raw product” (Brea Cannon Oil Co. v. Commissioner, supra, p. 69) 
which is removed, i.e., exhausted or depleted, by severance!!. Stumpage values 
vary with the character, quantity, and quality of the timber, its accessibility 
and the accessibility of markets, and with the times. A thousand feet, board 
measure, of timber on the stump at the beginning of a taxpayer’s tax year may 
these times have a fair market value of, say, $25. The owner’s basis for it, viz., 
cost, may have been $10 or $7 or even $3 per thousand. Felled, transported to 
the mill, and cut into timber the same thousand board feet may be worth $120. 
The statute, section 117(k)12 is designed to give the owner the advantage of the 
capital gain tax rate on a portion of his net profit, if any, to-wit, or not to exceed 
the difference between his basis for stumpage cut that year and the fair market 
value of such stumpage at the beginning of the tax year. Any net profit in 
excess of such amount is taxed as ordinary income, as in truth any such excess 
is entirely a processing and manufacturing profit. Cf. Helvering v. Bankline 
Oil Co., supra, p. 368; Greensboro Gas Co. v. Commissioner, supra. 


Virtually all persons owning what the courts call an “economic interest in” 
a natural resource in place are entitled, under sections 23(m) and 114 of the 
Internal Revenue Code, to an income-tax deduction for the exhaustion or deple- 
tion of their natural resource in the process of production. Owners who qualify 
for “percentage” depletion are entitled to it even though their economic interest 
cost them nothing. All deductions for depletion, whether based on cost, value, 
“discovery” value, or on “percentage” depletion are acts of legislative grace. It, 
therefore, behooves taxpayers and their counsel to know the statutory limita- 
tions, conditions, and extent of the legislative grant. 


Theoretically there is some severance and some depletion when trees are turpentined; the stumpage 
is not of the same quality afterward as before. But it is not easy to determine the “reasonable allow- 
ance for depletion’’ appropriate in some circumstances, and the Treasury is loath to allow anything. 
Congress can help many persons in Florida by specifically allowing percentage depletion on gross income 
from turpentining. Bonuses paid for turpentining rights are, of course, exhaustible and amortizable by the 
paying taxpayer over his contract term, on the same principle as the cost of any other lease. 

%4See, also, Treasury Regulations III, sections 29.23(m)-21 and 29.117-8. 
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“POPULATION” STATUTES UNDER THE 
FLORIDA CONSTITUTION 


DouGcLas D. BATCHELOR, Note Editor, 
The University of Miami Law Review 


Another of the so-called “population” statutes has been declared unconstitu- 
tional by the Florida Supreme Court in its recent decision in Crandon v. Hazlett}. 
This case is representative of a class deserving of the highest scrutiny. There 
are today about 1500? Florida statutes pertaining to counties or cities of a par- 
ticular population and which have been enacted as general laws. In recent years 
the Supreme Court has held an amazingly high percentage of these laws which 
have come before it to be unconstitutional, saying they are in reality local laws. 
As a majority of these statutes have never been tested in the courts and as each 
succeeding legislature adds a few hundred more similar statutes, it may be well 
to consider what constitutes a general law classified according to population and 
what does not. 

The 1945 Legislature passed a statute? authorizing the county commission 
of each county having a population of more than 260,000 according to the last 
federal census and having a Juvenile and Domestic Relations Court to create a 
County Board of Visitors. The act further stated that each Board of Visitors 
existing in such a county when the act became law was abolished, and its powers 
were vested in the county commission. A prior statute had authorized the ap- 
pointment of such a board in all of the counties by the Judge of the Juvenile 
and Domestic Relations Court*. The Probation officer of the Juvenile Court of 
Dade County, the only county affected by the 1945 statute, sought to enjoin the 
Dade County Commission from taking any action in pursuance of the statute, 
alleging, among other grounds, that it was in reality a local act and that the 
provisions of the Florida Constitution relative to such statutes had not been 
complied with. 

The Florida Constitution provides that the legislature shall pass no special 
or local laws pertaining to certain specified subjects, one of which is regulating 
the duties of any class of officers except municipal officers®. Another section 
of the Constitution requires publication of notice prior to the introduction of 
any local legislation. It is further required that an affidavit in proof of such 
publication must be entered upon the journals of the legislature and also filed with 
the Secretary of State, or, in the alternative, the act must be submitted to a local 
referendum*, 

The Florida Supreme Court held that the act in question was a local law 
and therefore unconstitutional as the provisions of Sec. 21, Art. III, had not 
been complied with. While recognizing that population may be a basis for class- 
ification and that an act may be general without applying to all of the counties 
of the State, the Court found the present act to be bad in two respects. By pro- 
viding that the Boards of Visitors in existence at the time the statute became law 
were thereby abolished, the act is forever limited to Dade County as it is the 
only county of more than 260,000 with such a board in existence at the time the 
statute became law. Since the power of the County Commission to appoint a new 
board is based on the abolition of the existing board, the entire act hinges on 
the validity of this provision. The second basis for holding the statute a local 
law was that there existed no reasonable basis for the classification by population. 
The Court could not see why the Judge of the Juvenile Court in counties over 
260,000 would not be just as capable of appointing a Board of Visitors as the 
judges in the other counties. 

This decision is undoubtedly in line with the prior decisions of the Florida 
Supreme Court. It will be noted that population statutes passed as general laws 
but which are actually local laws, may be held unconstitutional either because the 
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constitution prohibits local laws on that particular subject’, or because the pro- 
visions relative to local laws have not been complied with’. In either event the 
tests as to whether the statute is in fact a general law, are the same. The Court 
has demanded two main requisites, as it has done in the principal case. First, the 
act must be potentially applicable to any county. It cannot by its own terms be 
forever limited to any one, or to any particular group of counties. It must be left 
open so that other counties attaining that population in the future will also be 
included’. Therefore, a statute may not be limited to counties having a population 
of over 130,000 according to the census of 19251%, Neither may an act authorizing 
a special election to be called within thirty days after its passage be limited to 
counties between 145,000 and 155,0001!. Such an act forever limits its application 
to those counties having such a population at the time the act is passed. The 
statute in the principal case is quite similar in its effect to this example. In 
order to satisfy the requirement that the act be potentially applicable throughout 
the State, the statute should apply to all counties in a certain population group 
according to the last preceeding state or federal census!*. Such clauses are con- 
sidered progressive and do not limit their application to the last census prior to 
the passage of the act. Even the clause “‘according to the last federal census” has 
been held to be progressive!*, despite Mr. Justice Ellis’ dissenting remarks that 
only those who thought the wording should have been different could reach 
such a conclusion. 

The second main requirement is that there must be some reasonable basis 
.for the classification based on population. Arbitrary classification by population 
will not be allowed!4 . In determining what is reasonable the Court seems to have 
taken a stricter approach since the amendment of Sec. 21, Art. III, of the Con- 
stitution in 1928. Prior to that amendment the legislature was considered the 
sole judge as to the question of prior publication of notice before the introduction 
of a local law’. Therefore, even if the act might be void as a general law, it 
would still be operative as a local law since the courts could not inquire into its 
method of passage!®, Possibly because of this situation few cases were presented 
to the court for their determination on the question of the reasonableness of a 
purported general statute passed prior to 1928. And in those that were presented 
the Court seemed to find little difficulty in declaring the act reasonable, inti- 
mating that the Court would only upset legislative findings of reasonableness 
if the act was purely arbitrary!*. At the same time the Court pointed out that 
even though it were a local law it would still be valid‘. 

It seems, therefore, that the question of what is reasonable should be an- 
swered by the cases based on statutes passed since 1928. In these instances the 
Court’s decision as to the reasonableness is decisive in the determination of the 
case. A statute may no longer be declared inoperative as a general law, yet still 
be operative as a local one!®. In recent years the Court has been unable to see 
the reasonableness of classification based on population in such statutes as those 
calling for special school district elections in counties of from 145,000 to 155,- 
000°"; setting salaries of county officials different from those prevailing both 
in counties a little larger and a little smaller*!; transferring the jurisdiction of 
the Juvenile Court to the County Court in counties of 14,000 to 14,2007; ap- 
propriating a share of the county’s racing funds to municipal hospitals in coun- 
ties of from 14,000 to 14,2008; setting the hours in which whiskey can be soid 
in counties over 265,00074; and providing for the nomination of county commis- 
sioners by the entire county and not by districts in counties of from 18,500 to 
18,800°°. 

On the other hand, the Court has upheld the reasonableness of statutes set- 
ting up budget commissions in counties over 150,000°%, and in counties of from 
43,000 to 53,0007" (the latter was upheld by a three to three court); regulating 
the showing of movies in towns over 6,000 and imposing certain safety measures 


. 
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for protection against fire?8; and giving the county commission the right to set 
up water conservation districts in counties over 265,000?9. 

It appears that three main conclusions may be drawn from the Florida deci- 
sions. First, in order to be sustained as a general law, the act must be open for 
future qualification and potentially applicable throughout the state. In determin- 
ing this point the court is not content merely to see if the act includes words 
making it subject to any future census but looks into all of its provisions to 
determine if it is in fact so potentially applicable®®. Second, population must be 
a resonable basis for the classification. This test is the biggest pitfall, and be- 
cause of the variety of acts that are classified according to population no definite 
standards may be set up. Each act must be considered individually. But it is evi- 
dent from the decided cases that the courts do not look with favor upon such 
acts unless there is a real basis for such classification. Artificial classification 
is not tolerated*!. Third, in determining the reasonableness of the classification, 
a more stringent test seems to be applied when the counties affected lie in be- 
tween two population figures; for example, when the statute applies to counties 
between 165,000 and 180,000 rather than to all counties above or below a certain 
population. Where counties are bracketed, it must be shown that there is a 
reasonable basis for applying in these counties a law different from that con- 
trolling counties a little larger and a little smaller??. In the other instances it 
can be argued that the reasonableness is based on the distinction between large 
and small counties.** 

As each state’s decisions on this point are necessarily based on their own 
state constitution and as most state constitutions vary, it is evident that no strict 
analysis can be made between the Florida decisions and those in other states. 
However, it is possible to point out trends in other jurisdictions which differ 
from those prevailing in Florida. Since all states differ to some degree Pennsyl- 
vania has been selected as a representative of the states adhering to a more 
liberal view of general laws classified according to population*‘. 

Originally, the Pennsylvania Constitution was quite similar to that of Flor- 
ida’s prior to the 1928 amendment. But in 1923 the Pennsylvania Constitution 
was amended to give the legislature the power to classify according to population, 
and all laws relating to each class are deemed to be general legislation®*®. Al- 
though the Pennsylvania Court states that there still must be a valid basis for 
such classification, they nevertheless point out that cases on unreasonable classi- 
fication decided prior to 1923 are no longer in point as the purpose of the amend- 
ment was to liberalize statutes classified according to population**. This amended 
section of the Constitution was relied upon to declare valid a general law giving 
cities of the first class (all over 1,000,000)37 the power to appropriate money to 
pay for services already rendered and materials already used in staging a Sesqui- 
centennial Exhibition®®. It is evident that such an act could not remain open 
since only those cities of the first class that had already staged such an exhibition 
were affected. 

So far, Florida has officially chosen a much more conservative road than 
that taken by Pennsylvania, as evidenced by the Florida constitutional amend- 
ment of 1928 and the cases herein cited. But the flood of population acts being 
passed by the legislature, which the legislators undoubtedly deem necessary, 
seems to indicate a strong desire on the part of the State’s law makers to incor- 
porate into Florida’s constitutional framework a more liberal system for the 
interpretation of population statutes. Certainly the existing situation is far from 
desirable. The past decisions of the Supreme Court cleariy indicate that many of 
the 1500 odd population acts which have been passed as general laws, and which 
have not been contested in the courts, are probably unconstitutional. This un- 
healthy situation can only be remedied in one of two ways. 

Under the present constitutional provisions it would be necessary for the 
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legislature to make a more determined attempt to stay within the bounds pre- 
scribed by the Constitution and the Court. The practice of enacting population 
statutes which have not been carefully prepared to meet these standards would 
have to be curtailed. Certainly such laws should not be enacted with only the hope 
that they will receive judicial approval, or with the hope that no one will ever 
contest them. However, in the light of past practice the accomplishment of this 
end appears doubtful. Unless some other method is achieved it is probable that 
the cities and counties will continue to operate under many statutes which are, 
at best, of doubtful constitutionality. 

The other available remedy calls for a devision of the Constitution relative 
to classification by population. This is the road taken by Pennsylvania. With the 
inevitable continuing growth of several large metropolitan areas and with the 
continuing spread of population among the counties and cities, it might be wise 
for the Constitution to recognize the need for greater use of classification by 
population, and permit any law relating to a definite predetermined class to be 
deemed general legislation®®. Although this system undoubtedly leads to a more 
diversified system of laws among the different cities and counties of the state, 
it may be that the resulting ease in adapting the laws to the local needs will in 
the long run prove advantageous. Certainly such a system would go far towards 
eliminating the present questionable status of many of Florida’s population acts. 


SMALL VESSEL MARITIME LIENS 
By JAMES HENRY WILLOCK of the Miami Bar 


In the November, 1946, Florida Law Journal I read with interest the answer 
to the ‘“64-Dollar Question”: How May The Owner of a Small Vessell Protect 


Himself Against Maritime Liens, on a Sale For Part Cash by Fred T. Saussy, 
Esq., of the St. Petersburg Bar. 


The suggestion that Mr. Saussy offers that the Conditional Sales Contract 
contain a provision that the buyer shall always keep a copy of the Conditional 
Sales Agreement aboard the vessel in a conspicuous place and inform any person 
about to furnish any repairs or supplies to the vessel of the fact that the buyer 
has agreed that he will not suffer or permit any lien to be created against the 
vessel as long as any part of the purchase money remains unpaid, and to record 


the agreement or conditional sales contract in the Circuit Court Clerk’s Office 
is of course an answer to the problem. 


It is not the solution. By the statutes of Florida, F.S.A. Sections 85.11 and 
85.15, there are statutory liens on vessels and in so far as they only supplement 
the general maritime law or are not superseded by the Federal Maritime Act, 
46 U.S.C.A. Section 971 et seq., they are valid statutory liens and enforceable 
in the Florida Courts as such. There always remains a right by libel in personam 
in admiralty to enforce a maritime lien and the right to enforce in personam in 


the Florida Courts the claim against the owner or the person who incurred the 
obligation which caused the lien to be created. 


Under the general maritime law and under the Federal Maritime Lien 
Statute maritime liens are superior to statutory liens even though a lien created 


by a state is in the nature of a maritime lien. The Diane, D.C.S.D. Fla. 1942, 45 
F. Supp. 510. 


The maritime law is no realm of chaotic reasoning, but an orderly, well- 


reasoned system of jurisprudence. The law of the sea is analogous to shore law 


with but some different changes due to the peculiar conditions of the medium 
in which it operates. 
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It seems to me if B buys a house from A under an Agreement for Deed, 
duly recorded, and B finds that the roof leaks and orders it repaired, the roof 
repairman has a right to repair the roof and if B does not pay for same, to file 
a lien which he may enforce against the property and if B refuses to pay, unless 
A, the owner, pays the bill he could lose the property. 

The maritime law is no different. If repairs are made to a vessel on the 
order of “any person to whom the management of the vessel at the port of supply 
is entrusted” a maritime lien arises. The only difference between a lien under 
shore law and a lien under the law of the sea is that under the law of the sea the 
last lien is paid off first whereas under shore law the first lien has priority. 

But in either event, the theory is the same. The thing is responsible for its 
own repairs. Therefore, the case of Porobilo v. Taliancich was correctly decided. 
That case did not go into the question of personam proceedings. 

Of course in the situation above-described, while A, the owner, might have 
to pay off the lien to protect his house, B would be responsible to him for this. 
Instead of proceeding to enforce the lien the roofer could have sued B but few 
people will proceed in personam when they can proceed to enforce a lien. 

While I think the answer suggested by Mr. Saussy is helpful, I am still 
seeking the solution to the “64-Dollar Question” for I feel that a maritime lien 
on a vessel takes precedence over everything except a preferred mortgage and 
even some maritime liens take precedence over a preferred mortgage. I also be- 
lieve that, in addition, all statutory liens will take precedence over a conditional 
sales contract or mortgage, other than preferred, or even an agreement or con- 
tract for sale of the vessel. 

In the final analysis, the person who sells a small vessel on time or part pay- 
ments must depend upon the honor and integrity of the purchaser and his finan- 
cial responsibility for if any of these is lacking, both the purchaser of the boat 
and the seller of the boat may lose the boat by reason of a foreclosure of a lien. 


Record Closed 


PAUL DAVID McGARRY, former 


tack. Mr. Rowe was born in Bruns- 
mayor of Coral Gables, died December 


wick, Ga., August 26, 1897 and re- 


27th at his home at 3830 Alhambra 
Court. Born in Grand Rapids, Mc- 
Garry moved in 1902 to Jacksonville, 
where he practiced law after receiv- 
ing his law degree from the Univer- 
sity of Florida in 1914. He went to 
Miami in 1925 and was city attorney, 
city commissioner and then mayor of 
Coral Gables. At the time of his death 
he was a member of the Coral Gables 
zoning board of appeals. Outstanding 
as an attorney, McGarry was a mem- 
ber of the Dade County Bar Associa- 
tion, Florida Bar Association and 
American Bar Association. 

ALVAN B. ROWE, widely known 
attorney of Bradenton died suddenly 
on December 17th at his home at 
Bradenton Beach after a heart at- 


ceived his education in schools and 
colleges in his native state. He began 
the practice of law in Georgia, com- 
ing to Florida in 1924, locating in 
Palmetto, where he was a member of 
the firm of Grimes and Rowe. Sev- 
eral years ago he opened his office in 
Bradenton. He was a member of the 
Manatee County Bar Association, the 
Florida State and National Associa- 
tion, and had practiced in the State 
and United States Supreme Courts, 
the Circuit Court of Appeals, District 
Courts. He was widely known as an 


able and successful lawyer and ad- 
visor. 

FRANK BAKER SHUTTS, 76, South 
Florida pioneer, who built the Miami 
Herald into an outstanding newspa- 
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per, died at his home in Miami on 
January 8th. Shutts went to Miami 
to serve as receiver for an ailing bank 
and remained to acquire the old News- 
Herald, which he named the Miami 
Herald. He guided the newspaper 
through the Florida boom when its 
advertising columns became the great- 
est in the world. He sold the news- 
paper to John §S. Knight and Asso- 
ciates in 1937. Shutts was a founder of 


the law firm of Shutts, Bowen, Sim- 
mons, Prevatt and Julian. He was a 
director of the First National Bank of 
Miami and Miami Beach; the Miami 
Bridge Company, and was associated 
with other organizations. He formerly 
was President of the South Atlantic 
Telephone and Telegraph Company, 
which Southern Bell acquired in 1925. 
Born in Aurora, Indiana, Shutts was 
graduated from Depauw University. 


Lecal Bar Associations 


The ST. PETERSBURG BAR AS- 
SOCIATION, on January 8th, installed 
its new officers and heard reports of 
the recent Florida State Bar Associa- 
tion meeting in Jacksonville from del- 
egates. Those reporting included 
Judge Victor O. Wehle and Attorneys 
Robert W. Barton, Robert S. Baynard, 
Thomas J. Collins, William B. Tippetts 
and Stuart B. Warren. President 
James Booth of the State Associa- 
tion, outlined the program of the as- 
sociation meeting to be held in Tampa, 
March 6, 7 and 8. Officers inducted 
were: President S. Henry Harris; 
Vice-president James T. Smith, Secre- 
tary, Maurice R. Schuh and Treasurer 
W. K. Zewadski. 

City Judge E. M. Knight has been 
elected President of the reactivated 
LAKELAND BAR ASSOCIATION at 
a meeting on December 18th, attend- 
ed by nearly a score of lawyers at 
the Cadet. William K. Love, Assist- 
ant County Prosecutor, was named 
Vice-President and J. R. Clements, 
Secretary-Treasurer. Circuit Judges 
Don Register* and D. H. Robers at- 
tended the meeting, speaking briefly 
in approval of the plan to reactivate 
the Lakeland organization. Meetings 
will be held once a month. 

E. Dixie Beggs was elected Presi- 
dent of the SOCIETY OF THE BAR 
FOR THE FIRST JUDICIAL CIR- 
CUIT at its annual meeting Decem- 
ber 18th at the San Carlos Hotel. 
Other officers included for Vice-pres- 


idents, representing each county in 
the circuit are: J. Montrose Edrehi, 
Escambia; Woodrow Melvin, Santa 
Rosa; Lloyd Powell, Okaloosa; and S. 
M. Preacher, Walton. Grover C. Rob- 
inson, Jr., was named Secretary. At 
this meeting, John M. Coe made a 
talk on “The Basic Antitheses of the 
Law.” He said that law is really the 
result of the conflict between the 
preservation of law and order for so- 
ciety on one hand and the preserva- 
tion of the liberties of the individual 
on the other. 

A precedent breaking election of 
the JACKSONVILLE BAR ASSOCIA- 
TION named the 1947 officers with- 
out opposition at the annual meeting 
on December 6th. They are: Edward 
S. Hemphill, President; Donald K. 
Carroll, Secretary, and Frank L. Wat- 
son, Treasurer. 

Arthur Gibbons, member of the 
law firm of Gibbons and Gibbons will 
head the BAR ASSOCIATION OF 
TAMPA AND HILLSBOROUGH 
COUNTY during 1947. Members of 
the Association elected him to suc- 
ceed Oliver C. Maxwell. The retiring 
president will serve as second Vice- 
President. Attorneys elected mem- 
bers of the executive board were Paul 
Game, William A. Gillen, L. A. Gray- 
son, Baya M. Harrison, Ralph Maris- 
cano, J. B. Norman and J. W. B. Shaw. 

THE CLEARWATER BAR ASSO- 
CIATION, at a luncheon meeting 


elected J. Tweed McMullen to succeed 
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C. E. Ware as President of the or- 
ganization. Other officers elected at 
the session were: A. T. Cooper, Jr., 
First-Vice-President; Ray E. Ulmer 
Second Vice-President; John Rowe, 
Secretary-Treasurer. 

Paul Z. Potter, City Attorney, was 
elected President of the PALM 
BEACH COUNTY BAR ASSOCIA- 
TION at the annual election Decem- 
ber 9th, at a luncheon in Hotel George 
Washington. He has previously served 
both as Vice-President and Secretary, 
and now succeeds C. H. Earnest. Other 
officers named are: Waring Miller, 
Vice-President; Hugh MacMillan, 
Treasurer; Elmo Robinson, Secretary; 
James Nemec, C. Harold Earnest and 
S. H. Adams, Directors. Decision was 
reached to hold luncheons on the sec- 
ond Monday of each month at the 
Woman’s Club. 

At the first meeting of the asso- 
ciation since World War II ended, 
Thomas J. Shave, Jr., was elected in 
December, as President for 1947 of 
the NASSAU COUNTY BAR ASSO- 
CIATION. Other officers named at 
the meeting included Thomas G. Hall, 
Vice-President and J. J. G. Cooper, 
Secretary-Treasurer. Hinton J. Baker 
is retiring President and Mr. Cooper 
succeeds himself. 

Curtis H. Gardiner, Daytona Beach 
Attorney, was elected President of the 
VOLUSIA COUNTY BAR ASSOCIA- 
TION, succeeding Murray Sams of 
DeLand, at a dinner meeting at the 
Trocadero December 19th. Other of- 
ficers elected were: E. W. Gautier, 


They Tell Me That 


PAUL D. BARNES, newly appoint- 
ed Justice of the Florida Supreme 
Court, was honored by the Biscayne 
Bay Yacht Club, of which he has long 
been a member, at a stag dinner in the 
club’s Coconut Grove home on Decem- 
ber 19th. Among those who came to 
honor Barns were Federal Judges John 
W. Holland and Dozier Devane, Cir- 


New Smyrna Beach, Vice-President; 
John Socash, DeLand, Vice-President, 
and Roy Kinsey, Daytona Beach, Sec- 
retary-Treasurer. Named to the exec- 
utive committee were Horace Riegle, 
Walter Shelley and James T. Nelson, 
all of Daytona Beach, and Robert H. 
Wingfield and Murray Sams of DeLand. 

Charles Frances Coe, an outstand- 
ing lecturer and author was guest 
speaker on December 2nd at the regu- 
lar meeting of the BROWARD COUN- 
TY BAR ASSOCIATION. Coe, Known 
by many as “Socker” Coe, was intro- 
duced by the Hon. N. Vernon Haw- 
thorne, newly appointed Circuit Judge 
for Dade County. Coe, also a mem- 
ber of the Florida bar, spoke to the 
local attorneys about the privileges 
and responsibilities of the American 
attorney and recounted some of his 
varied experiences as an author, lec- 
turer and attorney. 

Members of the ORANGE COUNTY 
BAR ASSOCIATION and their guests 
enjoyed a formal dinner dance on De- 
cember 6th at the University Club. 
The dinner was served at 6:30 P. M. 
and was followed by dancing to the 
music of Billy Arnold and his orches- 
tra. The committee in charge of ar- 
rangements for the event at which ap- 
proximately 75 were present, included 
C. A. Yergey, William Dial and Alex- 
ander Akerman. Members of the Su- 
preme Court of Florida, all Federal 
Judges and Judges in the Ninth Cir- 
cuit were invited to the affair, which 
was the first annual dinner dance to 
be given by the association. 


cuit Judges George Holt, Marshall 
Wiseheart and Charles A. Carroll, and 
County Judge W. F. Blanton. 

VERNON HAWTHORNE, Miami 
attorney, has been appointed Circuit 
Court Judge by Governor Millard F. 
Caldwell, to succeed Paul D. Barns, 
who has been elected to the State 
Supreme Court. 


FLORIDA LAW JOURNAL 55 


Announcement was made December 
14th by W. Terry Gibson and Herbert 
T. Gibson, of the law firm of GIBSON 
and GIBSON, that P. C. REESE, well 
known West Palm Beach attorney, 
and HENRY F. RICHARDSON, for- 
merly with a New York city law firm, 
have joined the West Palm Beach 
office. 

John Tweed McMullen and William 
M. Goza, Jr., practicing law as Mc- 
MULLEN & GOZA, Bay View Build- 
ing, Clearwater, have announced the 
association with them in the general 
practice of law, of RALPH W. CAR- 
SON, formerly of Pittsburgh. 

M. C. SCOFIELD, Inverness Attor- 
torney, has recently withdrawn from 
the law firm of Scofield and Scofield. 
He has opened his offices in Room 
209-210 Masonic Building, Inverness, 
Florida. Mr. Scofield is a former 
State Attorney and has been prac- 
ticing law in Inverness since shortly 
after his return from overseas service 
in World War I. At the present time 
he is County Attorney for Citrus 
County. 

P. T. PADEREWSKI, formerly of 
Savannah, Georgia, a member of the 
Georgia Bar has recently passed the 
bar examination conducted by the 
Florida State Board of Law Examin- 
ers. He plans to move to Arcadia 
and will be associated with the M. A. 
Rison law firm. 

JAMES E. YONGE and THURMAN 
A. WHITESIDE, recently returned 
from active duty with the United 
States Marine Corps announce the for- 
mation of a partnership for the gen- 
eral practice of law under the firm 
name of YONGE and WHITESIDE, 
1122-23 Alfred I. DuPont Building, 
Miami 32, Florida. 

HARRY L. THOMPSON and A. T. 
COOPER, JR., announce the forma- 
tion of a partnership for the general 
practice of law to be known as 
THOMPSON and COOPER, with of- 
fices in the Davey-McMullen Build- 
ing Clearwater, Florida. 

MALCOLM J. HALL and HAROLD 
C. FARNSWORTH, announce their 


return to the practice of law under 
the firm name of HALL and FARNS- 
WORTH, Wallace S. Building, Tampa, 
Florida. 

MARKS, MARKS, HOLT, GRAY & 
YATES, announce that FRANCIS P. 
CONROY, is now associated with 
them and that ROBERT B. ARCHI- 
BAND and FRANCIS B. BULL will 
continue to be associated with them in 
tne general practice of law, Suite 1321 
Graham Building, Jacksonville, Florida. 

JAMES T. NELSON and LEWIS M. 
SCHOTT, formerly associated with 
Alfred A. Green, announce the forma- 
tion of a partnership on January 1, 
1947, for the general practice of law, 
with offices in the Nelson Building, 
Daytona Beach, Florida. 

BRUCE JONES, former field artil- 
lery captain, who won the Silver Star in 
the Battle of the Bulge, has become 
associated with the law firm of Earn- 
est, Lewis and Smith, West Palm 
Beach. 

E. JOHN NELSON, who entered the 
law profession in Jacksonville after 
serving in the Navy since graduation 
from the law school of the University 
of Florida, now has offices at 204 
Lynch Building, Jacksonville. 


Governor Caldwell has reappointed 
RALPH H. FERRELL, Attorney of 
932 Tendilla Avenue, Coral Gables, to 
the State Board of Law Examiners. 

JOHN T. WIGGINTON, former Sec- 
retary to Governor Millard Caldwell, 
has announced his association with 
the law firm of PARKER and 
FOSTER, Tallahassee. 


JUDGE MORRIS BERICK and HER- 
BERT S. SHAPIRO, prominent attor- 
neys, both of Miami Beach, announce 
the formation of a law firm under 
the name of BERICK and SHAPIRO, 
located at 605 Lincoln Road, Miami 
Beach. 

MAXWELL BAXTER and LAMAR 
WARREN announce the formation of 
a partnership to be known as BAX- 
TER and WARREN, located at 233-38 
Bryan Court, Fort Lauderdale, Flori- 
da. 
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C. H. EARNEST announces the re- 
moval of his law offices from 211 
Guaranty Building to 1101 Harvey 
Building, West Palm Beach, Florida. 

PAT CANNON, who spent eight 
years as a Congressman in Washing- 
ton is back at his law desk in Miami 
to resume practice. He is a member 
of the firm of WORLEY, GAUTIER 
and CANNON. 


MALCOLM J. HALL and HAROLD 
C. FARNSWORTH, two Tampa Navy 
veterans, have returned to law prac- 
tice under the firm name of HALL 
and FARNSWORTH. The two for- 
mer Navy officers, who practiced law 
together before the war, have reopen- 
ed their offices in the Wallace S. 
Building. 

OTIS R. PARKER, Fort Pierce at- 
torney, became a member of the law 
firm of Liddon and Fee, effective 
January 1, and the new firm will be 
called LIDDON, FEE and PARKER, 
engaged in the general practice of law. 

Announcement is made by A. MACK 
WING, St. Petersburg attorney, who 
was recently separated from the Army, 
of the opening of his law office in 
connection with the firm of BARTON 
and BARTON, room 305, Empire 
Building. 

The law firm of SHACKLEFORD, 
FARRIOR & SHANNON, Tampa, an- 
nounce that BAYA M. HARRISON, 
Jr., and LAMAR SARRA have been 
made partners in the firm. The name 
and location of the firm will be un- 
changed. 

FRANCIS P. CONROY, Jackson- 
ville attorney, who resumed the prac- 
tice of law last February after 44 
months service with a Field Artillery 
unit, has become associated with the 
firm of MARKS, MARKS, HOLT, 
GRAY and YATES. 

FRANK R. GREENE and WILLARD 
AYRES have announced the formation 
of a partnership for the general prac- 
tice of law under the firm name of 
GREENE and AYRES, effective Jan- 
uary 1, 1947. The partnership will 
continue to occupy the present law of- 
fices of Frank R. Greene in the Com- 
mercial Bank Building, Ocala. Ayres 
has been practicing as an associate of 


Greene since his discharge from the | 


Navy in October of 1945. 
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ENGLISH LAW REPORTING 


(Continued from Page 42) 
the decision of the lower court would have been if the case which has been 
called to our attention had been before it.” The cases omitted have sometimes 
related to matters of considerable importance and their omission is almost inex- 
plicable even though the matter of selection is left to very skillful hands. 

As a result of the feeling of dissastifaction with the English system, the 
Lord Chancellor in 1940 appointed a committee to report upon the whole question 
of Law Reporting. It has not been possible yet to obtain a copy of this report, 
although an effort is now being made to obtain it. It is understood that the 
conclusions of the committee were in some respects weak and unconstructive, 
this fact being due perhaps to an unwillingness to make sweeping changes in 
a system which has been the product of growth over many years. 

The United States and England may be said to stand at two opposite ex- 
tremes in the matter of reporting. If it is generally believed in the United 
States that we are afflicted by too many reports and too many citations of 
authority, it seems equally true that the English Bar regards it as a serious 
danger to have too few reports. 

No definite conclusions can be reached with respect to the lessons of English 
law reporting which can be used to advantage in this country and in this State 
until the report of the Lord Chancellor’s Committee has been received and 
studied. It seems clear, however, that the high quality of law reporting, which 
without doubt is characteristic of the principal reports in England, is attribut- 
able, in a large degree, to the active interest and participation by the bench, the 
bar and legal scholars in this work. In the United States similar responsibilities 
on a comparable scale have not been assumed. 


FLORIDA STATUTES, 1941 


The State offers the following official legal publications 
prepared by the Statutory Revision Department 
of the Attorney General’s Office: 


Volume I, FLORIDA STATUTES, 1941 


containing the general statutory law of the state through 


1941, court rules, and constitutions of the United States 
and Florida; 


Volume II, FLORIDA STATUTES, 1941 


containing the history and revision notes and the annota- 
tions to the statutes, court rules, and constitutions con- 
tained in Volume I. 


Volume III, FLORIDA STATUTES, 1941 


containing helpful and useful matter, including the 
British Statutes in force in Florida, Whitfield’s notes, 
selected Federal laws in general use, and an index to the 
special and local laws of Florida. 


1945 Current CUMULATIVE SUPPLEMENT TO VOLUME I | 
1945 Current CUMULATIVE SUPPLEMENT TO VOLUME II i 


These volumes and supplements may be obtained NOW from tke H 
Secretary of State at. the following postpaid prices: 


Volumes I and II to purchasers within the state—each $10.00 
(to purchasers out of the state—each $13.50) 


Volume III to purchasers within the state—$3.75 
(to purchasers out of the state—$4.50) 


1945 Cumulative Supplements to Volumes I and II]—each $3.00 
(to purchasers out of the state—each $3.50) 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 


TAXES 


A large portion of the “office practice”. 
which year in and year out supports the 
average lawyer arises from the questions 
concerning federal income taxes. 


this important subject? 


If not, it will pay you well carefully to 
examine the title Internal Revenue, Vol. 


47 C. J. S., specifically Chapter V. 
“INCOME TAXES”. 


There you will find 420 pages devoted to 
a complete statement of all of the law 


as developed by every case involving 
federal income taxes. 
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